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ABSTRACT  
Self-driving cars are gradually being introduced in the United States and in several Member 
States of the European Union. Policymakers will thus have to make important choices regarding 
the application of the law. One important aspect relates to the question who should be held 
liable for the damage caused by such vehicles. Arguably, product liability schemes will gain 
importance considering that the driver’s fault as a cause of damage will become less likely with 
the increase of autonomous systems. The application of existing product liability legislation, 
however, is not always straightforward. Without a proper and effective liability framework, 
other legal or policy initiatives concerning technical and safety matters related to self-driving 
cars might be in vain. The article illustrates this conclusion by analysing the limitation periods 
for filing a claim included in the European Union Product Liability Directive, which are 
inherently incompatible with the concept of autonomous vehicles. On a micro-level, we argue 
that every aspect of the Directive should be carefully considered in the light of the 
autonomisation of our society. On the macro-level, we believe that ongoing technological 
evolutions might be the perfect moment to bring the European Union closer to its citizens. 
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1. Legal Framework on Self-Driving Cars in the European Union and the United States  
Self-driving or autonomous cars are no longer a futuristic fantasy or part of a science-fiction movie. 
According to recent predictions, fully autonomous or driverless vehicles might be available within five 
years.1 Today, companies such as Google and Samsung are already testing prototypes of such vehicles 
on public roads. The introduction of autonomous cars will have an enormous impact on different 
aspects of society and on our current way of living and thinking. Policymakers will have to make 
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choices with regard to certain aspects related to such vehicles.2 It is, therefore, no surprise that 
legislation covering the testing, production and marketing of autonomous cars is gradually being 
implemented at both sides of the Atlantic.   
In the United States, for instance, the House of Representatives passed the Safely Ensuring Lives 
Future Deployment and Research in Vehicle Evolution Act or the ‘SELF DRIVE’ Act in September 
2017. The Act aims to ensure the safety of highly automated vehicles by encouraging their testing and 
deployment. The SELF DRIVE Act gives the National Highway Traffic Safety Administration the 
power to regulate the design, construction or performance of autonomous vehicles, automated driving 
systems or components thereof. The Act also requires manufacturers to establish cybersecurity plans 
as well as a privacy plan, which has to describe how the information of vehicle owners or its 
occupants is collected, used, shared and stored. Moreover, the SELF DRIVE Act allows manufacturers 
to obtain safety exemptions to use up to 25,000 autonomous vehicles without complying with existing 
safety standards (the Federal Motor Vehicle Safety Standards) in the first year. This cap can rise up to 
100,000 vehicles annually over three years. This exemption, however, can only be obtained if 
manufacturers can demonstrate that their vehicles provide an overall safety level, which is at least 
equal to the overall safety level of non-exempted vehicles.3 
At the European Union level, the GEAR 2030 High Level Group addressed several aspects related to 
automated and connected vehicles as well. In its Final Report, the Group concluded that large-scale 
tests are necessary to make progress with regard to technological aspects for those vehicles expected 
beyond 2020. Such tests are also important to develop relevant rules, increase public acceptance and 
enhance co-operation between the involved actors. The High Level Group acknowledged that many 
activities on autonomous vehicles are already taking place in different Member States and within the 
European Commission. Several Member States have a national strategy for automated and connected 
driving or allow large-scale tests with autonomous vehicles.4 In Belgium, for instance, the Flemish 
Government recently decided to invest €3 million in a test project for self-driving cars. By 2019, such 
vehicles should be driving around on the Belgian public roads. To that end, the road infrastructure will 
soon be adapted on certain parts of the highway.5 
2. Technical and Safety Legislation and an Adequate Liability Framework 
Such actions allow and even encourage manufacturers to test autonomous vehicles with the aim of 
improving their overall functioning and increasing the safety level. However, several legal challenges 
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remain. 6 Those will need to be overcome before society can fully enjoy all the benefits of automated 
traffic. One of the major challenges relates to the question who should be held liable for the damage 
caused by autonomous vehicles. The answer to this question has a wider impact on the 
commercialisation and use of self-driving cars and is, therefore, of particular importance.7 As rightly 
concluded by Schellekens in a previous interesting and innovative contribution in this journal, 
‘[l]iability and innovation are not isolated from each other but influence each other’.8 The author 
continues and warns for the ‘chilling effect of liability law’ leading to ‘a delay in the introduction of 
automated cars’.9 Whereas specific legislation is thus adopted to increase the safety and working of 
autonomous vehicles, the existing legislation on liability might be essential to determine whether 
producers will introduce autonomous vehicles and how fast this will happen. Much of the (technical) 
legislation or testing programs and initiatives might somewhat be in vain if the legal framework on 
liability is not adapted accordingly.10  
As it remains uncertain whether autonomous vehicles will still have a ‘driver’ who can be held liable, 
the manufacturers of the software or the vehicle are interesting parties to target as ‘deep-pocket’ 
defendants.11 Legislation dealing with their liability will, therefore, become important in the near 
future. In that regard, the GEAR 2030 High Level Group concluded that the motor insurance and 
product liability directives are sufficient at least for those systems expected by 2020. After that date, 
however, the application of the EU Directive on Product Liability risks to create a number of 
problems.12 According to the Directive, the producer will be held liable for damage caused by a defect 
in his product (so-called strict liability).13 The Product Liability Directive dates from 1985, a period in 
which software was not as widely used and important as it is nowadays. Some of the concepts it uses 
should thus be thoroughly and carefully assessed and reconsidered. This will subsequently allow 
policymakers to adapt the applicable legal framework in the light of the robotisation and 
autonomisation of our society.  
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3. Legal Issues and Technological Challenges – The Need for an ‘Overall Approach’  
Some of these elements have already been addressed extensively in different studies. Attention has, for 
instance, been given to the question whether software can be qualified as a product falling within the 
scope of the Directive14 as well as to the consequences of the broad definition of ‘defect’15 (i.e. the 
consumer-expectation test).16 Yet, the Product Liability Directive risks becoming problematic in the 
digital age for other reasons as well. Discussions should not be restricted to these two issues but also 
focus on other elements. An ‘overall approach’ at the supranational level involving experts from 
different fields is necessary to adequately respond to the challenges associated with technological 
evolutions. This ‘overall approach’ is required as specific remedies and answers to legal issues will 
often entail technical elements as well. As illustration, we will focus on an important legal aspect of 
the Product Liability Directive that might collide with autonomous systems, namely the time 
limitations and expiry periods to file a claim against the producer. 
The Product Liability Directive contains a limitation period under which claims can be filed against 
the manufacturer of the product. A period of three years applies to proceedings for the recovery of 
damages. The limitation period runs from the day on which the plaintiff became aware or should 
reasonably have become aware of the damage, the defect and the identity of the producer. Moreover, 
the plaintiff’s right to make a claim based on the Directive is extinguished upon the expiry of ten years 
from the date on which the producer put the product into circulation. Especially this last requirement 
can be problematic in the context of autonomous vehicles.17 
Problems can exist because the software incorporated in the vehicle is regularly updated. The question, 
for instance, arises whether a software update implies that the autonomous vehicle as a whole can be 
considered a new product, regardless of the actual qualification of software. The European 
Commission stresses in its Notice 2016/C 272/01 that a product, which has been subject to important 
changes or overhauls aiming to modify its original performance, purpose or type may be considered as 
a new product.18 Products that have been repaired or exchanged, without changing the original 
performance, purpose or type cannot be considered as new products.19 In the same Notice, the 
Commission stipulates that software updates or repairs could be assimilated to maintenance operations 
if they do not modify a product already placed on the market in such a way that compliance with the 
applicable requirements may be affected.20 Thus, a software update will not lead to a new product put 
into circulation if the updated vehicle is not modified in a way making it necessary to undergo a full 
conformity assessment again. This conformity assessment serves to assess whether or not the new risk 
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profile of the product endangers the health and safety of persons and animals, as well as the protection 
of properties.21 Whether an autonomous vehicle should be considered as new after a software update 
will be determined by the question to what extent the update changed the ‘traffic behaviour’ of the 
vehicle. Two scenarios with different implications can arise in this regard.  
Assuming, on the one hand, that the self-driving car will indeed be considered as a new product after a 
software update, a new expiry term of ten years will start from the moment the autonomous vehicle is 
put into circulation again, namely after the moment when the software is installed. This new expiry 
term also applies to parts of the vehicle that were already put into circulation before the software 
update but that are ‘re-put’ into circulation as part of the new vehicle as a whole. Imagine the 
following situation. I buy an autonomous vehicle in 2018. The brakes are part of the vehicle and are 
thus already put into circulation by that moment. In 2027, the software is updated and a new ten years-
expiry term arises for the updated autonomous vehicle. In 2036, damage is caused by a defect in the 
brakes, which have not been changed since 2018. Therefore, the producer actually compensates the 
damage caused by defective brakes eighteen years after they were initially put into circulation, without 
having been changed or modified since then, because the vehicle is considered a new product put into 
circulation after the software update. This undermines the effectiveness of the ten years-expiry term as 
the producer can still be held liable for a defect in his product that has been existing for more than ten 
years. 
On the other hand, one can depart from the assumption that the updated autonomous vehicle will not 
be considered as a new product put into circulation. Yet, even in that hypothesis, problems can arise. 
Ten years after the original product was put into circulation – the self-driving vehicle in 2018 – a 
liability vacuum is at risk of occurring. As opposed to many products such as bottles, cell phones or 
laptops, autonomous vehicles will probably be used longer than ten years. Deciding otherwise would 
mean a throwback compared to today’s average car age, which is approximately twelve to fifteen 
years.  
4. Concluding Remarks – The European Union and Technological Evolutions  
Legal issues related to self-driving cars are thus increasingly addressed at different levels and in 
several studies or working groups. This of course is a good thing as it allows legislators to catch-up 
with technological evolutions. However, such legal initiatives, although more than necessary, might 
not be effective without a proper framework dealing with the liability for damage caused by 
autonomous vehicles. Both types of legislation – technical issues vs. liability – are needed to address 
adequately the challenges posed by the autonomisation and robotisation of our society. In that regard, 
we see an important role for supranational institutions and policymakers. The European Union is best 
placed to develop a proper framework addressing the transnational threats and risks associated with 
technological evolutions (cf. the principle of subsidiarity). By taking that role, the EU could protect its 
citizens against potential disadvantages and uncertainties associated with these evolutions. Could this 
not be a minor but feasible step to bridge the existing gap between the European Union and its 
citizens? 
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